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Abstract 

The exponential growth of social media has fundamentally transformed democratic participation, 

public discourse, and the exercise of constitutional freedoms across the globe. In India, digital 

platforms have emerged as indispensable instruments for political communication, social 

mobilisation, dissemination of information, and public accountability. Simultaneously, the 

increasing prevalence of misinformation, hate speech, online harassment, algorithmic moderation, 

digital surveillance, and government-directed content regulation has generated unprecedented 

constitutional challenges concerning the scope and limits of freedom of speech and expression 

under Article 19(1)(a) of the Constitution of India. While social media has considerably expanded 

the marketplace of ideas, it has also intensified the tension between individual liberty and 

competing constitutional interests such as public order, national security, privacy, and the 

protection of reputation. 

This paper critically examines the constitutional framework governing online speech in India by 

analysing judicial developments, statutory regulations, and emerging challenges posed by digital 

technologies. It argues that constitutional jurisprudence relating to digital expression must evolve 

beyond conventional free speech doctrine and incorporate principles of transparency, 

proportionality, procedural fairness, and platform accountability. The study further evaluates the 

role of intermediary regulation under the Information Technology Act, 2000, the Information 

Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021. Comparative 

insights from the United States and the European Union are also considered to identify emerging 

global standards in digital constitutionalism. 

The paper concludes that preserving democratic values in the digital era requires a balanced 

constitutional framework that safeguards freedom of expression while permitting narrowly tailored 

restrictions consistent with constitutional morality, the rule of law, and judicial oversight. 

Keywords: Freedom of Speech; Social Media; Constitutional Law; Article 19; Digital Rights; 

Intermediary Liability; Constitutional Governance; Online Expression. 

1. Introduction 

Freedom of speech and expression occupies a central position within every constitutional 

democracy because it enables citizens to participate in governance, criticize public institutions, 

exchange ideas, and hold governments accountable.1 The Constitution of India recognises this 

democratic principle by guaranteeing freedom of speech and expression under Article 19(1)(a), 

thereby acknowledging that political liberty cannot exist without intellectual freedom and open 

                                                 
1
 INDIAN CONST. preamble. 
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public debate.2 Constitutional democracies rely upon informed public discourse to preserve 

pluralism, accountability, and participatory governance. Consequently, freedom of expression 

functions not merely as an individual liberty but also as a collective democratic value. 

The emergence of social media has substantially transformed the practical exercise of this 

constitutional freedom. Unlike traditional media institutions that function through editorial control 

and institutional gatekeeping, digital platforms enable every individual possessing internet access 

to communicate with global audiences instantaneously. Social networking platforms such as 

Facebook, X (formerly Twitter), Instagram, YouTube, WhatsApp, and LinkedIn have therefore 

reshaped the architecture of democratic communication by decentralising information production 

and expanding public participation in constitutional discourse. 

India has experienced one of the world's fastest rates of digital expansion during the last decade. 

Affordable internet services, smartphone penetration, and government-led digital initiatives have 

significantly increased internet accessibility across urban and rural communities. Social media has 

consequently become an essential medium for electoral campaigns, public consultations, judicial 

awareness, civil society mobilisation, consumer activism, and academic engagement. Democratic 

participation increasingly occurs within digital environments where information is continuously 

generated, circulated, modified, and amplified through algorithmic systems. 

Notwithstanding these democratic advantages, social media has simultaneously generated 

complex constitutional concerns. False information frequently spreads more rapidly than verified 

facts, while algorithmic recommendation systems often amplify emotionally provocative content 

to maximise user engagement.3 Hate speech, communal misinformation, coordinated 

disinformation campaigns, cyberbullying, online harassment, identity theft, deepfake technology, 

and digital manipulation have significantly complicated the constitutional landscape governing 

freedom of speech. 

The constitutional challenge therefore extends beyond conventional questions of censorship. 

Contemporary constitutional jurisprudence must determine the appropriate balance between 

individual freedom and legitimate governmental interests including national security, public order, 

electoral integrity, prevention of crime, and protection of vulnerable communities. Unlike 

traditional censorship, digital governance increasingly involves both governmental regulation and 

private platform moderation, thereby creating a hybrid regulatory model where constitutional 

freedoms may be affected by public authorities as well as multinational technology corporations. 

An equally significant constitutional issue concerns the concentration of regulatory authority 

within digital intermediaries. Social media companies determine the visibility of speech through 

algorithmic recommendation systems, community standards, automated content moderation, and 

account suspension mechanisms. These private regulatory decisions frequently influence political 

participation and democratic deliberation despite the absence of constitutional accountability 

comparable to that applicable to State authorities. The growing influence of digital platforms has 

                                                 
2
 INDIAN CONST. art. 19(1)(a). 

3
 Cass R. Sunstein, Republic: Divided Democracy in the Age of Social Media 18–34 (Princeton Univ. Press 2017). 
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therefore expanded constitutional debates concerning transparency, procedural fairness, 

intermediary liability, and digital due process. 

Judicial intervention has played a decisive role in shaping India's constitutional response to digital 

expression. In Shreya Singhal v. Union of India, the Supreme Court invalidated Section 66A of 

the Information Technology Act, 2000, holding that vague statutory restrictions produced an 

unconstitutional chilling effect upon freedom of speech and expression.4 Subsequently, Justice 

K.S. Puttaswamy (Retd.) v. Union of India recognised informational privacy as a fundamental 

constitutional right, thereby strengthening the constitutional protection available within digital 

environments.5 Likewise, Anuradha Bhasin v. Union of India reaffirmed that access to the 

internet has become intrinsically connected with the effective exercise of constitutional freedoms 

under Article 19.6 Collectively, these judicial pronouncements demonstrate the gradual emergence 

of a distinct body of constitutional jurisprudence governing digital rights. 

Legislative developments have similarly transformed India's digital regulatory framework. The 

Information Technology Act, 2000, together with the Information Technology (Intermediary 

Guidelines and Digital Media Ethics Code) Rules, 2021, seeks to regulate intermediary 

responsibilities, online content moderation, and governmental takedown mechanisms. More 

recently, the Digital Personal Data Protection Act, 2023 has introduced an independent statutory 

framework governing personal data processing and digital privacy.7 Although these measures 

pursue legitimate regulatory objectives, they have also generated constitutional debates regarding 

executive discretion, freedom of expression, proportionality, and procedural safeguards. 

Against this evolving legal landscape, the present study critically examines the constitutional 

dimensions of freedom of speech on social media in India. It analyses the interaction between 

constitutional guarantees, statutory regulation, judicial interpretation, technological innovation, 

and comparative constitutional developments. The central argument advanced in this paper is that 

constitutional protection of digital speech cannot be understood solely through traditional free 

speech doctrine. Instead, contemporary constitutionalism requires a rights-based regulatory 

framework founded upon legality, proportionality, transparency, institutional accountability, and 

meaningful judicial review. 

2. Conceptual Framework: Freedom of Speech in the Digital Constitutional Order 

The constitutional understanding of freedom of speech has undergone significant transformation 

with the emergence of digital communication technologies. Classical constitutional theory 

primarily viewed freedom of expression as protection against direct governmental censorship. 

Contemporary digital society, however, presents a considerably more complex constitutional 

environment where speech is mediated through privately owned digital platforms, algorithmic 

systems, artificial intelligence, and transnational information networks. 

                                                 
4
 Shreya Singhal v. Union of India, (2015) 5 SCC 1. 

5
 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1. 

6
 Anuradha Bhasin v. Union of India, (2020) 3 SCC 637. 

7
 Digital Personal Data Protection Act, No. 22 of 2023, India. 
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The philosophical foundation of freedom of speech is commonly associated with the writings of 

John Stuart Mill, who argued that unrestricted discussion facilitates the discovery of truth and 

promotes intellectual progress.8 Modern constitutional democracies have adopted similar 

reasoning by recognising that democratic legitimacy depends upon informed public participation 

and unrestricted political deliberation. The Supreme Court of India has consistently affirmed that 

freedom of speech constitutes one of the foundational pillars of constitutional democracy because 

it enables citizens to question authority, exchange diverse opinions, and participate meaningfully 

in governance.9 

In the digital era, however, the constitutional significance of speech extends beyond the protection 

of individual expression. Social media platforms increasingly function as digital public spaces 

where political campaigns are conducted, governmental policies are debated, judicial decisions are 

discussed, and social movements are organised. Consequently, restrictions upon online speech 

may directly influence electoral participation, democratic accountability, and constitutional 

governance. 

Unlike newspapers or television broadcasters, digital platforms rely upon algorithmic 

recommendation systems that determine the visibility, dissemination, and prioritisation of online 

content. These technological processes are largely opaque and commercially driven, raising 

serious constitutional concerns regarding viewpoint neutrality, algorithmic discrimination, 

transparency, and procedural fairness. Accordingly, contemporary constitutional discourse 

increasingly recognises that meaningful protection of freedom of speech requires not only 

protection against governmental censorship but also safeguards against arbitrary digital 

governance exercised by powerful online intermediaries. 

This conceptual evolution has given rise to the broader notion of digital constitutionalism, which 

seeks to apply constitutional values such as liberty, equality, dignity, transparency, accountability, 

and the rule of law within digital ecosystems. Under this framework, constitutional rights remain 

applicable irrespective of technological transformation, while regulatory mechanisms must satisfy 

the established constitutional standards of legality, necessity, proportionality, and procedural 

fairness. 

The subsequent sections examine how Indian constitutional jurisprudence has attempted to 

reconcile these competing constitutional values through judicial interpretation and legislative 

regulation. 

3. Constitutional Framework Governing Online Freedom of Speech 

The constitutional protection afforded to freedom of speech and expression in India derives 

principally from Article 19(1)(a) of the Constitution, which guarantees to every citizen the right 

to freely express opinions, disseminate information, receive ideas, and participate in democratic 

deliberation.10 Although the Constitution was drafted long before the emergence of the internet or 

social media, the dynamic nature of constitutional interpretation has enabled Indian courts to 

                                                 
8
 JOHN STUART MILL, ON LIBERTY (1859). 

9
 Secretary, Ministry of Information & Broadcasting v. Cricket Ass'n of Bengal, (1995) 2 SCC 161. 

10
 INDIAN CONST. art. 19(1)(a). 
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extend the protection of Article 19(1)(a) to digital communication. Consequently, online 

expression enjoys the same constitutional status as expression through newspapers, television, 

books, public meetings, or any other recognised medium of communication.11 

The Supreme Court has repeatedly observed that constitutional rights must evolve alongside 

technological developments. Constitutional interpretation, therefore, cannot remain confined to 

the historical circumstances existing at the time of constitutional enactment. Instead, the 

Constitution must function as a living instrument capable of protecting emerging forms of liberty 

within changing social and technological contexts.12 

Social media has substantially altered the practical exercise of constitutional speech by enabling 

citizens to communicate directly with governmental institutions, elected representatives, 

journalists, academics, civil society organisations, and international audiences. Unlike traditional 

media, digital platforms eliminate many institutional barriers associated with publication and 

dissemination. Consequently, constitutional protection of online expression has acquired 

unprecedented significance within contemporary democratic governance. 

However, constitutional protection under Article 19(1)(a) is neither unlimited nor absolute. 

Constitutional democracies recognise that unrestricted expression may, in exceptional 

circumstances, conflict with competing constitutional values including public order, national 

security, dignity, equality, privacy, and administration of justice. The Constitution therefore 

incorporates carefully defined limitations through Article 19(2), which authorises Parliament and 

State Legislatures to impose only "reasonable restrictions" upon freedom of speech. 

The doctrine of reasonableness occupies a central position within Indian constitutional 

jurisprudence. Restrictions cannot be arbitrary, excessive, disproportionate, vague, or unrelated to 

legitimate constitutional objectives. Judicial review remains available to determine whether 

statutory limitations satisfy constitutional standards of legality, necessity, proportionality, and 

procedural fairness.13 Consequently, constitutional adjudication seeks to preserve the democratic 

value of free expression while simultaneously protecting competing public interests. 

3.1 Article 19(1)(a): Constitutional Protection of Digital Expression 

Article 19(1)(a) protects not only the right to speak but also the broader freedom to communicate 

ideas through every lawful medium of expression. Indian constitutional jurisprudence has 

consistently interpreted this provision expansively to include freedom of publication, freedom of 

the press, artistic expression, commercial speech, political communication, academic discussion, 

and access to information.14 

Within the digital environment, this constitutional guarantee encompasses numerous online 

activities, including: 

● publishing opinions on social media; 

● maintaining blogs and digital publications; 

                                                 
11

 Shreya Singhal v. Union of India, (2015) 5 SCC 1. 
12

 Maneka Gandhi v. Union of India, (1978) 1 SCC 248. 
13

 Express Newspapers (P) Ltd. v. Union of India, AIR 1958 SC 578. 
14

 Indian Express Newspapers (Bombay) (P) Ltd. v. Union of India, (1985) 1 SCC 641. 
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● sharing political viewpoints; 

● participating in online campaigns; 

● accessing governmental information; 

● criticising public authorities; 

● engaging in academic discourse; 

● communicating through digital platforms. 

The constitutional protection extends irrespective of whether expression occurs through Facebook, 

X (formerly Twitter), Instagram, YouTube, LinkedIn, podcasts, independent websites, or 

emerging digital technologies. The medium of communication does not diminish constitutional 

protection; rather, constitutional safeguards follow the exercise of expressive freedom irrespective 

of technological innovation.15 

This interpretation reflects the democratic purpose underlying Article 19(1)(a). Freedom of speech 

serves not merely private interests but also collective constitutional objectives including 

democratic participation, governmental accountability, transparency, and informed public 

decision-making. 

The Supreme Court has repeatedly recognised that political criticism occupies the highest level of 

constitutional protection because democracy cannot survive where citizens fear governmental 

retaliation for expressing dissent.16 Social media has consequently become an important 

constitutional space where democratic accountability is continuously negotiated through public 

dialogue. 

3.2 Article 19(2): Constitutional Limitations upon Online Speech 

Although freedom of speech constitutes a fundamental constitutional guarantee, Article 19(2) 

authorises reasonable restrictions upon specified constitutional grounds. These include: 

● Sovereignty and integrity of India; 

● Security of the State; 

● Friendly relations with foreign States; 

● Public order; 

● Decency or morality; 

● Contempt of court; 

● Defamation; 

● Incitement to an offence.17 

The constitutional significance of Article 19(2) lies in its exhaustive character. Restrictions upon 

speech cannot be justified upon grounds falling outside these constitutionally enumerated 

categories. Consequently, executive convenience, political disagreement, administrative 

discomfort, or public criticism cannot independently justify limitations upon constitutional 

expression. 

Within digital environments, governmental regulation frequently relies upon public order, national 

security, or prevention of criminal activity. Nevertheless, constitutional jurisprudence requires a 

                                                 
15

 Secretary, Ministry of Information & Broadcasting v. Cricket Ass'n of Bengal, (1995) 2 SCC 161. 
16

 S. Rangarajan v. P. Jagjivan Ram, (1989) 2 SCC 574. 
17

 INDIAN CONST. art. 19(2). 

http://www.irjmsh.com/


IRJMSH       Vol 14 Issue 1  [Year 2023]    ISSN  2277 – 9809 (0nline) 2348–9359 (Print) 

International Research Journal of Management Sociology & Humanity ( IRJMSH ) Page 546 

www.irjmsh.com 

demonstrable relationship between the restriction imposed and the legitimate constitutional 

objective pursued. Mere speculation regarding possible future harm cannot ordinarily justify 

suppression of protected speech. 

The Supreme Court has consistently emphasised that restrictions must satisfy the constitutional 

doctrine of proportionality. This doctrine requires that: 

1. the restriction must be authorised by valid law; 

2. the objective pursued must be constitutionally legitimate; 

3. the restriction must be necessary to achieve that objective; 

4. less restrictive alternatives should be unavailable; and 

5. adequate procedural safeguards must prevent arbitrary exercise of power.18 

These constitutional requirements have become increasingly important in the context of digital 

communication, where governmental authorities frequently seek removal of online content or 

temporary restrictions upon internet access. 

3.3 Article 21 and the Constitutional Relationship between Privacy and Free Speech 

Digital constitutionalism increasingly recognises that freedom of speech cannot be examined 

independently from the constitutional right to privacy guaranteed under Article 21. The landmark 

decision in Justice K.S. Puttaswamy (Retd.) v. Union of India fundamentally transformed 

Indian constitutional jurisprudence by recognising privacy as an intrinsic component of life, 

liberty, dignity, and personal autonomy.19 

Within digital environments, freedom of expression and privacy frequently reinforce each other. 

Individuals cannot freely express political opinions where continuous surveillance generates fear 

of governmental retaliation or social discrimination. Likewise, excessive collection of personal 

data by digital platforms may indirectly influence freedom of expression by encouraging self-

censorship. 

Conversely, constitutional conflicts occasionally arise between privacy and speech. Publication of 

personal information, unauthorised disclosure of confidential records, online harassment, revenge 

pornography, or dissemination of manipulated digital images may involve constitutionally 

protected speech while simultaneously violating privacy and dignity. 

Indian constitutional jurisprudence increasingly adopts a balancing approach that seeks to 

reconcile both rights through proportionality analysis. Neither privacy nor freedom of expression 

automatically overrides the other; rather, courts evaluate competing constitutional interests 

according to the factual circumstances of each case. 

4. Statutory Framework Governing Social Media Regulation 

Constitutional guarantees operate alongside statutory legislation regulating digital communication. 

Parliament has enacted several legislative measures designed to address cybercrime, intermediary 

liability, online content moderation, electronic governance, and digital privacy. These statutes 

significantly influence the constitutional exercise of online speech. 

 

                                                 
18

 Modern Dental College & Research Centre v. State of Madhya Pradesh, (2016) 7 SCC 353. 
19

 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1. 
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4.1 Information Technology Act, 2000 

The Information Technology Act, 2000 represents India's first comprehensive legislation 

governing electronic communication and cyber activities. Originally enacted to facilitate electronic 

commerce and digital governance, the Act has gradually evolved into the principal statutory 

framework regulating cyberspace.20 

Several provisions of the Act directly affect freedom of speech on social media. Most notably, 

Section 69A empowers the Central Government to direct intermediaries to block public access to 

specified online information where necessary in the interests recognised under Article 19(2), 

including national security, sovereignty, and public order. Unlike the former Section 66A, which 

was declared unconstitutional in Shreya Singhal, Section 69A survived constitutional scrutiny 

because it incorporates procedural safeguards, written governmental orders, and review 

mechanisms.21 

The constitutional validity of Section 69A demonstrates that content regulation is not inherently 

inconsistent with freedom of speech. Rather, constitutional legitimacy depends upon procedural 

fairness, statutory precision, and judicially reviewable decision-making. 

4.2 Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 

2021 

The Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 

2021 significantly expanded intermediary responsibilities within India's digital ecosystem. These 

Rules require social media intermediaries to exercise greater diligence regarding unlawful content, 

establish grievance redressal mechanisms, cooperate with law enforcement agencies, and comply 

with governmental directions under specified circumstances.22 

The Rules seek to strengthen accountability among digital intermediaries while protecting users 

against cyber offences, misinformation, child sexual exploitation, terrorism, and unlawful digital 

activities. However, several provisions have generated constitutional debate concerning executive 

authority, content moderation, traceability requirements, and the possibility of indirect censorship 

through intermediary compliance obligations. 

Critics argue that vague compliance standards may encourage platforms to remove lawful 

expression in order to avoid regulatory penalties, thereby producing a chilling effect upon 

constitutional speech. Supporters, however, contend that stronger intermediary accountability is 

essential to combat harmful online conduct in an era characterised by rapid dissemination of 

unlawful digital content. 

The constitutional validity of these regulatory measures continues to remain subject to judicial 

examination, illustrating the evolving relationship between technological governance and 

constitutional freedoms. 

 

 

                                                 
20

 Information Technology Act, No. 21 of 2000, India. 
21

 Shreya Singhal v. Union of India, (2015) 5 SCC 1. 
22

 Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021. 
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5. Judicial Interpretation and Constitutional Challenges of Freedom of Speech on Social 

Media 

The rapid expansion of social media has compelled constitutional courts to reinterpret the 

traditional principles of freedom of speech in light of emerging digital realities. Indian 

constitutional jurisprudence has progressively recognised that online expression enjoys the same 

constitutional protection as conventional forms of communication, while remaining subject to the 

reasonable restrictions prescribed under Article 19(2). Through a series of landmark decisions, the 

Supreme Court has developed important constitutional principles governing digital speech, 

intermediary liability, internet access, privacy, and proportionality. The following discussion 

critically examines these judicial developments and their implications for constitutional 

governance in the digital era.23 

5.1 Judicial Evolution of Digital Free Speech in India 

Indian constitutional jurisprudence has progressively adapted to the realities of digital 

communication by extending the guarantees of Article 19(1)(a) to cyberspace. Although the 

Constitution predates the internet era, the Supreme Court has consistently interpreted fundamental 

rights as dynamic guarantees capable of responding to technological transformation.24 This 

interpretative approach reflects the doctrine of the Constitution as a living document, ensuring that 

constitutional liberties remain meaningful despite changing social and technological conditions. 

The judiciary has repeatedly emphasized that freedom of speech is not confined to traditional 

media but extends equally to electronic and digital platforms. In the contemporary constitutional 

order, social media has become a principal forum for political participation, dissemination of 

information, public criticism, and civic engagement. Consequently, restrictions imposed upon 

digital expression must satisfy the same constitutional standards applicable to restrictions on 

offline speech. 

Judicial intervention has become particularly significant because regulation of online speech 

increasingly involves both governmental authorities and private digital intermediaries. Courts are 

therefore required to balance constitutional liberty, technological governance, public order, and 

digital accountability without undermining democratic participation. 

5.2 Shreya Singhal v. Union of India (2015): The Constitutional Foundation of Digital 

Speech25 

The landmark decision in Shreya Singhal v. Union of India fundamentally reshaped India's 

constitutional jurisprudence concerning online expression. The constitutional challenge concerned 

Section 66A26 of the Information Technology Act, 2000, which criminalised online messages 

causing annoyance, inconvenience, insult, hatred, or ill-will. 

The Supreme Court unanimously struck down Section 66A as unconstitutional because its 

language was vague, overbroad, and incapable of providing predictable legal standards. 

                                                 
23

 Maneka Gandhi v. Union of India, (1978) 1 SCC 248. 
24

 Maneka Gandhi v. Union of India, (1978) 1 SCC 248 
25

 Shreya Singhal v. Union of India, (2015) 5 SCC 1. 
26

 Shreya Singhal v. Union of India, (2015) 5 SCC 1. 
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Expressions such as "annoying" or "grossly offensive" lacked objective legal meaning and 

therefore permitted arbitrary governmental action. 

The Court introduced several constitutional principles that continue to govern digital free speech. 

First, restrictions upon expression must be clearly defined by law. Vague legislation produces 

uncertainty and encourages arbitrary enforcement. 

Secondly, constitutional restrictions cannot be justified merely because speech is unpopular, 

offensive, or politically controversial. Democratic societies necessarily tolerate uncomfortable 

opinions unless they fall within one of the constitutionally recognised exceptions under Article 

19(2). 

Thirdly, the Court recognised the "chilling effect" doctrine, observing that uncertain criminal 

provisions discourage citizens from exercising constitutionally protected speech out of fear of 

prosecution. This indirect suppression of expression is equally inconsistent with constitutional 

democracy. 

The judgment represents one of India's strongest judicial affirmations of freedom of expression in 

the digital era and continues to influence constitutional review of online speech regulations. 

5.3 Justice K.S. Puttaswamy: Privacy and Digital Expression 

The constitutional relationship between privacy and freedom of speech was substantially clarified 

by the nine-judge Constitution Bench in Justice K.S. Puttaswamy (Retd.) v. Union of India.27 

Although the principal issue concerned informational privacy, the judgment significantly 

strengthened constitutional protection for digital expression. The Court recognised that 

surveillance, excessive data collection, and unauthorized monitoring may indirectly suppress free 

speech by encouraging self-censorship. 

Citizens cannot meaningfully exercise freedom of expression where they reasonably believe that 

every online activity is continuously monitored by governmental authorities or commercial 

entities. 

The Court therefore acknowledged informational privacy, autonomy, dignity, and personal choice 

as indispensable constitutional values within the digital ecosystem. 

The proportionality doctrine elaborated in Puttaswamy has become the principal constitutional 

standard for evaluating governmental restrictions affecting digital rights.28 

5.4 Anuradha Bhasin v. Union of India: Internet Access and Democratic Participation 

The decision in Anuradha Bhasin v. Union of India marked another constitutional milestone 

concerning digital rights.29 

The Supreme Court held that although access to the internet is not itself declared an independent 

fundamental right, the internet has become an essential medium for exercising constitutionally 

protected freedoms under Articles 19(1)(a) and 19(1)(g). 

                                                 
27

 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1. 
28

 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1. 
29

 Anuradha Bhasin v. Union of India, (2020) 3 SCC 637. 
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The Court further held that indefinite suspension of internet services is constitutionally 

impermissible. Governmental restrictions must satisfy the principles of necessity, proportionality, 

transparency, and periodic judicial review.30 

This judgment reflects the Court's recognition that democratic participation increasingly depends 

upon digital communication infrastructure. 

6. Contemporary Constitutional Challenges 

The constitutional regulation of social media extends beyond judicial interpretation and 

encompasses several emerging technological and societal challenges. Rapid advancements in 

artificial intelligence, algorithm-driven content dissemination, misinformation, online hate speech, 

deepfake technology, and governmental regulation have significantly altered the nature of digital 

communication. These developments require a careful constitutional balance between protecting 

freedom of expression and safeguarding competing interests such as public order, privacy, national 

security, democratic integrity, and individual dignity. The following sections analyse these 

contemporary constitutional challenges from a rights-based and constitutional perspective.31 

6.1 Fake News and Constitutional Democracy 

The rapid dissemination of misinformation represents one of the most serious constitutional 

challenges confronting democratic societies. 

Social media algorithms frequently prioritise content generating greater public engagement rather 

than greater factual accuracy. Consequently, false information often spreads more rapidly than 

verified information. 

Fake news may influence elections, damage public health initiatives, provoke communal violence, 

undermine judicial institutions, and erode public confidence in democratic governance. 

Nevertheless, constitutional regulation of misinformation remains extremely difficult. 

An excessively broad definition of fake news may permit governmental censorship of legitimate 

criticism. Conversely, complete regulatory inaction allows systematic disinformation campaigns 

to distort democratic deliberation. 

Indian constitutional law therefore requires carefully drafted legislation satisfying Article 19(2)32 

without suppressing legitimate political disagreement. 

6.2 Hate Speech in the Digital Environment 

Hate speech has acquired unprecedented visibility through social media platforms. 

Digital communication enables rapid dissemination of content promoting hostility based upon 

religion, caste, ethnicity, gender, language, or regional identity. 

Unlike traditional public meetings, online hate speech frequently reaches millions of users within 

minutes through algorithmic amplification. 

The constitutional challenge lies in distinguishing protected political criticism from unlawful 

incitement. 

                                                 
30

 Anuradha Bhasin v. Union of India, (2020) 3 SCC 637.  
31

 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1. 
32

 S. Rangarajan v. P. Jagjivan Ram, (1989) 2 SCC 574.  
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The Supreme Court has consistently held that mere disagreement, criticism of government, or 

expression of unpopular opinions cannot be equated with hate speech. 

Only speech creating a genuine threat to constitutional values such as public order, equality, or 

dignity may legitimately attract constitutional restrictions under Article 19(2).33 

6.3 Algorithmic Censorship and Platform Accountability 

One of the most significant constitutional developments of the digital era concerns the growing 

influence of private technology corporations.34 

Unlike governmental censorship, algorithmic moderation operates through proprietary software 

determining visibility, recommendation, prioritisation, and removal of online content. 

These decisions frequently occur without adequate transparency or procedural safeguards.35 

Consequently, individuals may experience restrictions upon political communication despite the 

absence of direct governmental action. 

This phenomenon has generated an emerging constitutional debate concerning whether dominant 

social media platforms should assume greater constitutional obligations because they increasingly 

function as digital public forums. 

Although Indian constitutional law traditionally applies fundamental rights vertically against the 

State, contemporary scholarship increasingly argues for limited horizontal application where 

private digital platforms exercise substantial influence over democratic participation. 

6.4 Artificial Intelligence and Deepfake Technology 

Artificial Intelligence has significantly complicated constitutional regulation of online speech. 

Generative AI systems can produce realistic text, images, audio recordings, and videos capable of 

deceiving ordinary users. 

Deepfake technology presents particular constitutional concerns because fabricated audiovisual 

material may influence elections, destroy reputations, manipulate judicial proceedings, or incite 

communal violence. 

Existing constitutional doctrine was largely developed before the emergence of AI-generated 

content. 

Consequently, legislatures and constitutional courts must reconsider traditional free speech 

principles while ensuring that technological innovation does not undermine democratic legitimacy. 

Rather than imposing broad censorship, constitutional regulation should emphasise transparency, 

authenticity verification, disclosure obligations, and platform responsibility. 

6.5 Governmental Takedown Orders 

Government-directed removal of online content represents another area of constitutional 

controversy. 

Governments possess legitimate authority to remove unlawful material relating to terrorism, child 

sexual exploitation, cybercrime, incitement of violence, or threats to national security.36 
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However, excessive executive discretion risks suppressing investigative journalism, political 

dissent, academic criticism, and whistleblower disclosures.37 

The constitutional legitimacy of takedown orders therefore depends upon four essential 

safeguards: 

● statutory authority; 

● reasoned written orders; 

● opportunity for review; 

● effective judicial oversight. 

These safeguards reflect the constitutional commitment to rule of law rather than executive 

discretion. 

7. Critical Evaluation 

The constitutional debate surrounding social media regulation should not be understood as a 

conflict between unrestricted liberty and absolute governmental control.38 

Instead, the central constitutional objective is the preservation of democratic constitutionalism 

within rapidly evolving digital environments. 

Indian constitutional jurisprudence has generally adopted a rights-oriented approach by 

recognising that technological transformation cannot diminish fundamental freedoms. 

Nevertheless, several unresolved issues continue to require judicial and legislative clarification. 

First, existing statutory regulation provides limited transparency concerning algorithmic decision-

making. 

Secondly, intermediary liability remains uncertain regarding politically sensitive content. 

Thirdly, constitutional standards governing AI-generated misinformation remain underdeveloped. 

Finally, independent institutional oversight of digital governance requires further strengthening. 

Future constitutional jurisprudence should therefore adopt a rights-based model of digital 

constitutionalism, ensuring that technological regulation remains consistent with democratic 

participation, constitutional morality, human dignity, equality, and procedural fairness. 

8. Comparative Constitutional Perspectives: India, the United States, and the European 

Union 

The regulation of freedom of speech on social media has emerged as one of the most debated 

constitutional issues across democratic jurisdictions. Although all constitutional democracies 

recognise freedom of expression as a fundamental democratic value, the scope of protection and 

permissible limitations vary considerably depending upon constitutional philosophy, historical 

experience, institutional structures, and regulatory priorities. A comparative examination of India, 

the United States, and the European Union illustrates three distinct constitutional approaches 

towards balancing digital liberty with democratic accountability. 

8.1 The United States: Primacy of Free Expression 

The constitutional protection of speech in the United States is primarily derived from the First 

Amendment, which prohibits governmental interference with freedom of speech except in 

                                                 
37

 Cass R. Sunstein, Republic: Divided Democracy in the Age of Social Media (Princeton Univ. Press 2017). 
38

 Gautam Bhatia, Offend, Shock, or Disturb: Free Speech Under the Indian Constitution (Oxford Univ. Press 2016).  

http://www.irjmsh.com/


IRJMSH       Vol 14 Issue 1  [Year 2023]    ISSN  2277 – 9809 (0nline) 2348–9359 (Print) 

International Research Journal of Management Sociology & Humanity ( IRJMSH ) Page 553 

www.irjmsh.com 

narrowly defined circumstances.39 American constitutional jurisprudence traditionally adopts a 

strong libertarian approach, recognising that democratic societies should tolerate even offensive, 

controversial, or unpopular speech unless it directly incites imminent unlawful action. 

The United States Supreme Court has consistently maintained that governmental censorship 

presents a greater constitutional danger than offensive expression itself. Consequently, restrictions 

upon online political speech are subject to strict constitutional scrutiny. 

However, the constitutional framework becomes more complicated where content moderation is 

undertaken by private digital platforms rather than governmental authorities. Companies such as 

Meta, Google, and X exercise considerable control over digital communication through their 

community standards and algorithmic moderation policies. Since constitutional guarantees 

generally apply against the State rather than private entities, users often possess limited 

constitutional remedies against platform decisions. 

This regulatory model has generated increasing academic debate concerning whether dominant 

social media companies should be regarded as digital public forums possessing enhanced 

constitutional responsibilities. 

8.2 The European Union: Rights-Based Digital Regulation 

Unlike the American model, the European Union adopts a more balanced constitutional approach 

that simultaneously protects freedom of expression, privacy, human dignity, equality, and 

consumer rights. 

The Charter of Fundamental Rights of the European Union recognises freedom of expression 

while also protecting personal data and human dignity as fundamental constitutional values.40 

Consequently, European digital regulation places greater emphasis upon intermediary 

accountability, transparency, algorithmic responsibility, and protection against online harms. 

The Digital Services Act (DSA) represents one of the world's most comprehensive regulatory 

frameworks governing digital platforms. The legislation requires very large online platforms to 

conduct risk assessments, maintain transparency regarding content moderation practices, 

cooperate with independent oversight mechanisms, and reduce systemic risks associated with 

misinformation, illegal content, and algorithmic manipulation.41 

Rather than prioritising unrestricted speech, the European model seeks to reconcile digital 

innovation with democratic accountability and protection of fundamental rights. 

8.3 India: Towards Digital Constitutionalism 

India occupies an intermediate constitutional position between the American and European 

approaches. 

On one hand, Indian constitutional jurisprudence strongly protects political dissent, democratic 

participation, and freedom of expression under Article 19(1)(a). On the other hand, Article 19(2) 
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expressly authorises reasonable restrictions in the interests of sovereignty, security, public order, 

decency, morality, defamation, and related constitutional objectives. 

The Indian Supreme Court has progressively strengthened constitutional safeguards through 

decisions such as Shreya Singhal, Puttaswamy, and Anuradha Bhasin. Nevertheless, Parliament 

has simultaneously expanded statutory regulation concerning intermediary obligations, online 

content moderation, and digital governance. 

This dual development indicates the gradual emergence of digital constitutionalism within 

India—a constitutional framework seeking to preserve democratic freedoms while recognising the 

necessity of responsible digital regulation. 

However, unlike the European Union, India has yet to establish an independent institutional 

framework for systematic oversight of platform governance. Similarly, unlike the United States, 

Indian constitutional jurisprudence recognises broader grounds for restricting speech in the interest 

of maintaining constitutional order. 

9. Critical Analysis 

The constitutional regulation of social media cannot be understood merely as a conflict between 

liberty and censorship.42 Rather, it reflects a broader constitutional transformation concerning the 

distribution of power within digital societies. 

Historically, constitutional law primarily regulated relationships between individuals and the State. 

In the digital age, however, multinational technology corporations exercise considerable influence 

over political communication, electoral discourse, economic activity, academic debate, and access 

to information. Consequently, constitutional power has become increasingly decentralised. 

One of the most significant shortcomings of the existing regulatory framework lies in the absence 

of adequate transparency regarding algorithmic governance. Social media platforms routinely 

determine which information becomes visible, which opinions receive wider dissemination, and 

which content is removed or suppressed. Yet these decisions frequently remain insulated from 

meaningful public scrutiny.43 

The constitutional implications are substantial. Although governmental censorship remains subject 

to judicial review, algorithmic moderation often operates through contractual arrangements and 

internal corporate policies rather than publicly accountable constitutional standards.44 

Another emerging concern relates to algorithmic amplification rather than censorship itself. 

Digital platforms frequently promote emotionally engaging content because such material 

increases user interaction and advertising revenue.45 Consequently, misinformation, polarisation, 

and sensationalism may receive greater visibility than balanced or evidence-based public 

discourse. 
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This commercial architecture raises important constitutional questions regarding democratic 

equality and informed citizenship. Freedom of speech is meaningful only where citizens possess 

genuine opportunities to access reliable information and participate in rational public deliberation. 

The constitutional framework should therefore evolve beyond protecting merely the right to 

publish opinions. It should also seek to preserve the integrity of democratic communication by 

promoting transparency, procedural fairness, accountability, and digital literacy. 

10. Recommendations 

The constitutional challenges associated with social media require multidimensional reforms 

involving legislatures, courts, regulatory institutions, digital platforms, civil society organisations, 

and citizens. 

10.1 Enact a Comprehensive Digital Rights Framework 

India should progressively develop a unified Digital Rights Framework integrating freedom of 

expression, privacy, informational autonomy, algorithmic accountability, intermediary 

responsibility, and cybersecurity within a coherent constitutional structure. 

Such legislation should harmonise existing regulatory instruments while ensuring consistency with 

Articles 14, 19, and 21 of the Constitution. 

10.2 Strengthen Judicial Oversight 

Governmental restrictions upon online speech should remain subject to effective judicial review. 

Blocking orders, content removal directions, and internet suspension measures should contain 

detailed written reasons and be periodically reviewed by independent judicial or quasi-judicial 

authorities. 

Judicial oversight remains the most effective constitutional safeguard against arbitrary executive 

action. 

10.3 Enhance Algorithmic Transparency 

Large digital platforms should disclose the general principles governing content recommendation, 

algorithmic prioritisation, automated moderation, and advertising practices. 

Greater transparency would improve democratic accountability while enabling independent 

academic research regarding the societal impact of algorithmic systems. 

10.4 Independent Digital Regulatory Authority 

India should consider establishing an independent statutory Digital Communications Commission 

operating separately from executive ministries. 

Such an institution could supervise intermediary compliance, investigate systemic digital risks, 

promote transparency standards, and coordinate with constitutional courts while maintaining 

institutional independence. 

10.5 Constitutional Standards for Artificial Intelligence 

Existing legal frameworks remain insufficient to regulate AI-generated misinformation, synthetic 

media, automated political propaganda, and deepfake technology. 

Future legislation should require: 

● disclosure of AI-generated content; 

● authentication mechanisms for political advertisements; 

● transparency obligations for generative AI systems; 
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● periodic algorithmic audits; 

● effective remedies for victims of manipulated digital content. 

These measures would promote technological innovation without undermining democratic 

integrity. 

10.6 Promote Digital Constitutional Literacy 

Constitutional protection cannot depend exclusively upon judicial intervention. 

Educational institutions, universities, professional organisations, and governmental agencies 

should promote constitutional awareness concerning responsible online participation, 

misinformation detection, privacy protection, and digital citizenship. 

An informed digital society represents the strongest safeguard against both governmental 

overreach and technological manipulation. 

11. Original Contribution of the Study 

The present study advances the argument that constitutional regulation of social media should no 

longer be analysed solely through the traditional doctrine of freedom of speech. 

Instead, constitutional discourse should embrace the broader framework of Digital 

Constitutionalism46, where freedom of expression operates alongside privacy, equality, 

transparency, procedural fairness, algorithmic accountability, and democratic participation. 

This integrated constitutional approach better reflects the realities of twenty-first-century 

governance, where private technological actors increasingly exercise powers previously associated 

exclusively with public institutions. 

Accordingly, constitutional jurisprudence should evolve from protecting individual speech alone 

towards safeguarding the institutional conditions necessary for democratic communication itself. 

12. Conclusion 

The rapid evolution of social media has fundamentally transformed the constitutional landscape of 

freedom of speech in India. Unlike traditional modes of communication, digital platforms have 

democratized access to information by enabling individuals to participate directly in public 

discourse, political engagement, and social movements. Social media has expanded the practical 

reach of Article 19(1)(a) by creating new avenues for expression, dissent, and civic participation.47 

Nevertheless, the same technological developments have simultaneously intensified concerns 

relating to misinformation, hate speech, algorithmic manipulation, online harassment, digital 

surveillance, and the concentration of communicative power in the hands of a few multinational 

technology corporations. 

Indian constitutional jurisprudence has responded to these challenges through a progressive 

interpretation of fundamental rights. Decisions such as Shreya Singhal v. Union of India, Justice 

K.S. Puttaswamy (Retd.) v. Union of India, and Anuradha Bhasin v. Union of India collectively 

demonstrate the Supreme Court's commitment to ensuring that constitutional freedoms remain 

meaningful within digital environments. These decisions reaffirm that freedom of speech cannot 

be curtailed through vague legislation, disproportionate executive action, or excessive restrictions 
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lacking procedural safeguards. At the same time, they recognise that constitutional liberties coexist 

with legitimate State interests relating to sovereignty, public order, national security, privacy, and 

the protection of individual dignity.48 

The study demonstrates that contemporary constitutional debates concerning online speech extend 

beyond the traditional relationship between the citizen and the State. Social media platforms now 

perform quasi-public functions by regulating visibility, accessibility, and dissemination of digital 

content through algorithmic systems and community standards.49 Consequently, constitutional 

scholarship must increasingly examine the role of private intermediaries in shaping democratic 

participation and public discourse. This represents a significant shift from classical constitutional 

theory, which primarily addressed governmental censorship. 

A comparative examination of India, the United States, and the European Union further illustrates 

that no single constitutional model adequately resolves the challenges posed by digital 

communication. The American approach strongly prioritises freedom of expression, whereas the 

European Union adopts a more regulatory model centred on transparency, accountability, privacy, 

and protection against systemic digital harms. India occupies an intermediate position by 

constitutionally protecting free speech while permitting narrowly tailored restrictions under Article 

19(2). This balanced framework offers considerable flexibility but also demands rigorous judicial 

scrutiny to prevent arbitrary regulation. 

One of the principal findings of this research is that existing constitutional doctrine should evolve 

towards a broader conception of Digital Constitutionalism. Constitutional protection in the digital 

age should not be confined to safeguarding individual speech alone; rather, it must also preserve 

the institutional conditions that make democratic communication possible. These conditions 

include algorithmic transparency, procedural fairness, intermediary accountability, judicial 

oversight, digital privacy, informational autonomy, and equal access to digital public spaces.50 

Without these structural guarantees, formal protection of freedom of speech may become 

increasingly ineffective in technologically mediated societies. 

The research also highlights that regulatory responses to misinformation, deepfakes, hate speech, 

and AI-generated content must satisfy the constitutional principles of legality, necessity, 

proportionality, and accountability.51 Broad or ambiguous statutory provisions are likely to 

produce a chilling effect on legitimate expression and therefore undermine democratic 

participation. Conversely, complete regulatory inaction would permit the proliferation of unlawful 

content capable of threatening constitutional values such as equality, dignity, electoral integrity, 

and public order. A constitutionally sustainable approach therefore requires carefully drafted 

legislation supported by independent oversight mechanisms and effective judicial review. 

Furthermore, constitutional governance in the digital era requires greater collaboration among 

legislatures, constitutional courts, regulatory authorities, technology companies, academic 
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institutions, and civil society organisations. Digital platforms should adopt transparent moderation 

practices, provide effective grievance redressal mechanisms, and disclose the general principles 

governing algorithmic decision-making. Simultaneously, public institutions should promote 

digital constitutional literacy to enable citizens to exercise their rights responsibly while 

recognising the legal and ethical implications of online participation. 

In conclusion, freedom of speech on social media represents one of the defining constitutional 

questions of the twenty-first century. The continued vitality of Indian democracy will depend upon 

its ability to preserve robust public discourse while responding effectively to emerging 

technological risks. Constitutional law must therefore remain adaptive, principled, and rights-

oriented. By embracing the broader framework of Digital Constitutionalism, India can strengthen 

democratic resilience, protect individual liberties, and ensure that technological progress remains 

consistent with the foundational values of constitutional governance, human dignity, and the rule 

of law.52 

                                                 
52

 Neil M. Richards, Intellectual Privacy (Oxford Univ. Press 2015). 

http://www.irjmsh.com/


 

 

 



 

 

 
भारतीय भाषा, शिऺा, साहहत्य एवं िोध 

ISSN  2321 – 9726 
WWW.BHARTIYASHODH.COM 

 

INTERNATIONAL RESEARCH JOURNAL OF 

MANAGEMENT SCIENCE & TECHNOLOGY 

ISSN – 2250 – 1959 (0) 2348 – 9367 (P) 

WWW.IRJMST.COM 

 

 

 

INTERNATIONAL RESEARCH JOURNAL OF 

COMMERCE, ARTS AND SCIENCE 

ISSN  2319 – 9202               

WWW.CASIRJ.COM 
 

INTERNATIONAL RESEARCH JOURNAL OF 

MANAGEMENT SOCIOLOGY & HUMANITIES 

ISSN  2277 – 9809 (0) 2348 - 9359 (P) 

WWW.IRJMSH.COM 

 

INTERNATIONAL RESEARCH JOURNAL OF SCIENCE 

ENGINEERING AND TECHNOLOGY 

ISSN 2454-3195 (online) 

WWW.RJSET.COM 

 

 

WWW.IRJMSI.COM 

INTEGRATED RESEARCH JOURNAL OF 
MANAGEMENT, SCIENCE AND INNOVATION

ISSN 2582-5445 

WWW.JLPER.COM 

JOURNAL OF LEGAL STUDIES,POLITICS 
AND ECONOMICS RESEARCH


